


- This isnot a Place foryour 
Lordthip’s Pedigree, or the 
Hiftory of your Anceftors : 
Let it fuffice, that as you 
are derived on your Mother's 
Side, from a very Antient 
Family, remarkable for Wit, 
and arefin’d Under tanding; 
fo by your Noble Father’s 
you inherit Prudence an 
Valour : Many of his An-~ 
ceftors having, with the 
greateft Reputation, fill'd 
very. confiderable Military 
Employments in the Low- 
ountries, from the Time 
of the Emperor Charles V. 
down to this Day. 


Aa” But 


a s ght 
~ But, my Lord, You'have 





no need to look fo far back 
for Examples, to excite you 
to the Purfuit of Honour 
and Vertue: Your Father 
is before your Eyes; whofe 
Titles of Baron and Earl, 
are the Rewards of a long 
Series of Brave and Honou- 
rable Adtions, conferrd up- 
on him by our Two laft 
Princes. 


To thefe, my Lord, You 
are Heir, and your own good 
Sence and Inclinations af 
furedly promife, that eet 
will give an Additions /~ 
ftre a yo ofr pile ee ni 


ate 





Your Lordfhip will par- 
don the Liberty. have. ta- 
ken, in prefixing your Name 
to this little Treatife, which 
may ferve to Amufe you 
with a fhort View ‘of what 
you have already gone 
over. t » 


And I beg you will be 
perfuaded, that I have no 
other Defign in it, than 
to: publifh the Sence I have 
of the many Favours con- 
fetedexpon Me by the Earl 

‘)) ortmore and your Self; 
the Ambition [have 
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et ee 





be D 
as I a Sale a 


My Lord, 


Tour Lordjbip’s 
moft Obedient. 
, at 
a] 


"Mo! Humble Servant, 


. J. Beaver. | 
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PREFACE 


,s 

HE Original of the enfuing 
| Difcourfe, (being an Hiftors- 
§ cal Deduttion of the French 

my Laws, from Oxfar’s Congueft 

am of the Gauls, to the Modern 
2) Times) was firft publife'd in 
French “about the Tear 1708. and obtain'd 
the Efteem and Applaufe of all Knowing’ and 
Fudicious Perfons, as a Work full of exqui- 
ite. and. os, ogee oa highly “a 
ceffi +a right Underflanding of i 
Freddi t . 
" 





“appear'd without a 
i the 
‘nafs 
b, itvhas 
» Infti- 
prefume, both were com- 
‘ pofed 












+ ?. Am 





Now, as this Treatife is by all acknowledg'd 
to be of admirable Uje, as am IntroduBtion | 
to the Knowledge of the French Laws in 
particular ; fo zt muft be confefi'd, with 1 re. 
[pettboth to the Civil and Canon, Law in 
general. The Reader may here trate them 
from their, very Fountains and Oiginal 
whereby the feveral Authors who 
tem! Syfiems or Inflitutes of peg na 
Monfeur Domat and others) 
whole. Body of the Civil’ and - aod 
may be better illuftrated and clan 


‘But what “chiefly indcill ing 9 
i Was the pe ane 
sg ferved herein; Feces the Laws 
or ht of the eae éent Gauls and Francs, 
an é and’ ’ 
of whi Big is ag yr irom 
the sd Original as iy yi, 8 





of thy "Steal shor ae 
but. were® govern'd by cert 
Ufages, preferved by means. 
and Druids, who were P g 
wel amengft the Britons as . 

we have it from good Authority, that in Both 
Nations, the Druids bad’ or; the fole 
Power of deciding of Rights, and determining 
Controverfies. Which Power continited bére, 
till ‘thestime that the Emperor Claadius, ba-: 


ving abfolutely congucred Britain, by bis Bditts 


probibited the Druids any longer to exencife 
their Religious Rites*, &e. ; 


And heute, as Selden. obferves, it came 
to pafs the + Druids, being probibited the 
Exercife Z thofe Rites, fach Nations as.were 
govern'd them in point of Law, viz, the 
Gauls, Britons, Ge. grew regardleft of their 
Authority 5 and not re{petting them as before, 
Lecame prone to receive and embrace the Re 
man Law. And this.occafioned that Ober: 


vation hal foe: * 











Knowledge of Wir Law; wow she Gauls ‘| 
eof Wo; mow the do 

ae the Britons ix the Roman Law: 

ws eater = 


As for the Office of the Britifh Bards, 
efpecially of the Chief, called Penkert, Pen 
beirt or Penbeirdh, the Reader may confult 
the Laws of Howel Dhaa, i ¢. The Good, . 
which, we hear, will fhortly be publifo'd by the 
Reverend Dr. Wotton. 


But to réturn to the Roman Law. We 
the fame fully cftablifhed in this Mland, in 
the Reign of the Emperor Severus: For be 
é kept his Pextorian Court at 3 wherein 
_ the fam'd Papinian for ome time fat a5 Fudge, 
having thofe two great Civilians, Paul 
Ulpian for his Affeffors*. (And inthe " 
of the Civil Law ty we bave a Refeript’ or | 
Decree, made at York, inthe Name of that | 


pr god bis Soe hci, 
. a c] 
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Se ee ade 
© as ene 






A Om ey obits 
nies fettle For whic 
pa Lip! fos ae ru 
Imperii, Ls 1. cap. 6, erus de 
tiguit, Augufte Vridelior id re 


And we have no Reafon to. doubt that the 
Roman Law was received, nay Studied, and | 
pratlifed in Jullidinn’s Time, in moff Parts 
of the Roman ire: But from bis Death, 
which happened about the Tear 565. to the 


Tear 1125. it betes fa leiled and dif- ” 

££ in the Weflern ‘Empire thet we don't 
id any Perfon during all that time, that "| 
there pri pal, lor indeed, could it be q 
the Body olgit was Loft. . & 


it ah ah tales" potiee be Eo 
er mear 600 Tears, 

ie Nagy RE a $ 
or Pandects, and pove te 

4 “plone ‘tis called, bia, | 

ring afterwards Hed 0 Hews ’ 
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é. ea rm seh . 
ae re 
be read or - but at Rome, Berytus, 


and Conf i ¢ So Lothair by a like 
pa , That Bologna frould be Le- 


is Schola ana & fola*; Ter, 
FT , Gat x were Weiirited 
reas Innier 2: hs ar Civil Law at 
a, sito ‘régard to the Firft ; 
» Aro and Placentinus, who immediately 
Iaigded him, neds ‘ond taught it publickly 


Pleaiey, bed te 
te - Bail. 
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. ee 


p magn 
nested d the Covi Law at Oxford, ‘and 
to filence Vicarius, who ye Se ‘ie rar 
teach it in that 
teenth Tear of bis 5 

t followed 7 Str 
Men reat Nee che tied 
jaa valuit 
co magis invaluit vey Lag es eo 
quo cmnsprintinn eskerne impictas fub- 
vertere, — - 4 ae n’ re f 


2 eneral, fe how 
or Civil cafe 
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HISTORY 


French LAWS, &. 


E Inhabitants of * Gawd (for rie buen 





; near s00 Years) before the +f *i 
gj Irruption of the Frais into ?*"”* 
were 
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fuls and Patricians, 
being called Glorious * and 


ina smeney Titles, commonly i 
by Romans upon certain Masi rates, 
oa thofe not br gees higheft Diftindtion. 


Tury had the fame Species of Coin 
as the Romans, that is, Gold + Shillings, 
and Silver Pence ; and their Kings re- 
prefented upon it, with much the fame 
Ornaments as the Emperors. 





ee for this the Novelle of FuRtinian, Coll. 2: 

» Tit.2. Nov, 8. & alibi. ‘Thar the 

i, i, *&c. were applyd 
and. the 


He 
Bown 
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‘on an Affociation and Confederacy 
it was much increafed by the Conve. 
of the Barbarians to the Chriftian Fo 
who now began to reverence the Bifh 
and Priefts as Holy Men, whom th © 
before admir'd for their Learning and . 
bilities ; and from thence, the Roma 
entertain'd better Thoughts of, and obey 
their Conquerors with greater ful’ 
nefs. , 

Bur fill, they were Two -different 
Nations in Language, Habit, and Cuftoms ; 
which Diffixétion feems to have tafted in 
France, through the Two firft Races of 
their Kings; but it chiefly appear'd in 
their Laws: And as it was incumbent 
on the Magiftrate, to render Juftice to 
every Man, according to the Law under 
which he was Born, or had made Choice 
of, (for that was allow'd;) it was 
advifable, to reduce the Laws, or rather 
the Cuftoms of the Barbarians into Wri- 
tg. - 


Turse Laws are. ftill extant, in a 
Volume entitled, A Code of: the 
Laws + ; containing thofe of the 


ues 
RD) Brederick Lindeabrgia.. 














vof che Burgundiaxs, the Saiick and 
yen (which are properly the Laws 
Francs ;) the Law of the Germans, 
» & of the Inhabitants of A//atia and 
Upper Palatinate, the Laws of the 
jervets, Saxons, Englifo and Frifons ; 
of the Lombards, (which are 
confiderable than the reft;) the 
of Charlemagne, and the Con- 
ftirutions of the Kings of Naples and 
Sicily. : 


Ir would be an endlefs Labour to give 
a particular Account of each of thefe 
Laws: I fhall therefore confine my felf 
to thofe that have the neareft Relation 
to France; obferving by the way, ther 
there are none of them, even thofe made 
for the moft diflant Nations, but may be 
of fome ufe, either in Hiftory or the Ci- 
vil Law; many of them being lick’d 
into the Shape they are now in-by the 
Command of the French Kings. Befides, 
all thofe Northern P fwarming from 
the fame Hive, and keeping a frequent 
ence together, obferv'd a great 
of Manners, as before is re- 










Ca I fhall 


Law: of 
the Vifi 
goths 


% 


T fhall (peak of thefe Laws, saccording 
to the Order of Time wherein they were 
committed to Writing, that is, as the 
feveral Nations were conquerd and efts- 
blifh’d. 4 


Tose of the greateft Antiquity, areg 
the Laws of the Vifgorhs, who pofleisd 
Spain, and a great part of Aquitain in 
Gaul. And as their Kingdom was the 
firft eftablifhed ; fo it feems, their Laws 
were written before any of the other 
Barbarians. 


Tuey were firft digefted by Evarix, 
who began his Reign in 466. but being 
adapted only to the Gorthick Conftitution, 
his Son Alarick commanded Avien his 
Chancellor, to abridge the Theodofian Code 
for the ule of the Romans, which he 
publifhed at ire in Gafcony. This A- 
bridgaient Aview illuftrated with Notes, 
by way of Glofs; or at leat, put his 
Name to them for their greater Credit ; 
for we have no fufficient Proof that. he 
was the Author of them. However, .we 
may depend, that this Abridgmént was 
authoriz'd by the Bifhops and Nobles in 
06; and was defign'd to comprehend all 
the Reman Law then in ufe, which was. 


bs 


as we have obferv'd, both out of 
Codes, and the Writings of the 









ms. 


~ ASoruer Adbfraf was afterwards made 
af Ws Code, contifting only of Avion's 
tks, with the Title of Scintila. 


Gothick Law being much enlar- 
fucceeding Kings, when {ufficient 
won was made for moft Cafes, it 
Pat into Twelve Books, jn imitation, 
ye tome fay, of Fuffinian's code, altho” 
ef 1s no refemblance in the Difpofition 
of the Materials; and it was ordained, 
That this Collection fhould be the only 
Law obferved by the Subjects of the Go- 
thick Kings, of what Nation foever they 
were. 


By this means, the Reman Law came 
to be extin@ in Spain, or rather blended 
with the Gothick: For it was from the 
of . they took the “greateft Part of 
was added to their own Anticot 


of the Gothick Laws; and King 
Wy who reigned till zor. about Twelve 
efore the Moors invaded Spain, 
onfirm’d by the Bifhops in the 
Council of Toledo, held in the 
C3 Year 










Lew 
the 


4 


Year 653: Tt has the Names of feverat 
Kings prefix'd; but all fince Recaredus, 
who was their firft Catholick King. 


Tue Laws in ufe before, were called 
the Antient Laws, but without the San-* 
Gion of any King’s Name, not even of 
Evarix ; and probably they were all 
fupprefled in Deteftation of Ariani{m. Thefe, 
Antient Laws feparately taken, bear a 
great Analogy with thofe of the other 
Barbarians ; and comprehend all the Gothick 
Cuftoms, reduced into Writing by order 
of King Evarix; but confidered with the 
Improvements they receiv’d, are undoubt- 
edly the moft Copious, as well as moft 
Wholefome, of all the Laws in ufe among 
the Barbarous Nations, and point out the 
Judicial Forms obferved in Fuftinian’s Time, 


* better than his own Books. This is the 


Ground-work of the Spanifh Laws, and 
it prevail’d in Languedoc, after the 
Diffolution of the Gorbick Government 
Goensil of me Ma wer P 

nc! Troyes under Pope Fel 
the Eighth, in the Year 878. ~ 


Tue Burgundian Laws were reformd 


Bur- Gondebaud, one of their aft King and 
senlians. publithed at Lions, the Twenty of 


March, 501. the Second Year of mae 





up to 520. of thereabouts, 
Twelve Years before the Expira- 
the Burgundian Government. — 


o- . 

| Tus Law of Gondeband makes mention 
of the Remax Law: Ftom* whence ’tis 
plain, the Name of Barbarian was then 
no Reflection, fince thé Bargundians them- 
felves,. for. whofe fake it was made, are 
therein. fo call'd, by way of Diftinétion 
from the Romans. But as the Countries 
under the Dominion. of the Burgundians, 
Were near a Fourth Part of France; fono =. 
doubt, this. was ingrafted into the Body 
of the Freseh Laws. 






ee 


As to the Salick Law, which was pe-rowysftie! 
culiar to the Francs, the Preface thereto Franc. _ 
fays, it was wrote * before they pafs'd the 









is very much doubted, and_diredly 3 
By our Englifo Hitorians. Vide infra, 4 


C4 Rhines 


Vide ths. tory is called in queftion, I 





were its i 
on'’d: And tho’ the Veracity of. 


weve a0 the fafeft way to ftick to the Edition “a 





have, without taking the Pains to exa- 
mine, whether this Law was thew firft 
digefted or projected. 


Tr is therein faid, to have received. its 
Authority under Childebert and Clothari- 
ws, Sons of ‘Clodis : fe it expreGly de- 
clates, that every thing in the antient 


Cuftoms of thé) Franc. elith 
a fhould ould thereby be wre beled 





Or this Lew we have Two Copies, 
the fame in Sence, but very different in 
Words. The Oldeft, which was alfo the 
firft printed, has in moft Articles fome 
Barbarous Words, denoting the Place of 





; is Fats alles beh, Bodohaim, Widobaim, 
on the other Side of the Rbine, 

Pepe Loe eet, ne RS 
wh Having out \of many chofe 

alte, Bodogcur, Selsgaltu, ‘Witegalian CSe 

“t fate to the Salick Law, and Quare if thefe 


Names are not forg'd. ] 
every 





im, Official of Towrnay, 
it in his Treatife of the Sa- 










» and Clothair ; being the Refult 
Solemn Meetings, held Annually 


a 2 Tae 





4 Thefe’ Annual Solemn Meetings feem td haye 
been, in Nature of our Parliaments, and were gene- 
fied by moft of the Northern : Nations : 
England, antecedent co the Conqueft, 
as to hold a General Solemn Affem- 
‘opuli Comventus, ax Folkmoré, twice 
vig. the Kalends:of May, andthe Ka- 
wherein Grievances were redre(s'd, 
Provifions made for -the good. Go- 
the Kingdom; and in them were 
confticured, all the 1 Officers of 
° 48 appears 
ws of Edward the Confeffor, Cap. 35: 
which, we may obferve, That thefe So> 
Aflemblies, were ftared and certain,. 
depend on the King’s Writ of Sum= 
Lon ee ea a {as Parliamem » 
‘and the Statute of Ed. 1) Capirm 
Parliaments be beld ewice Tea 
{pect this ancient Practice, and sae 
ee common ~ 


















Lawiofthe Tuesk were the Laws of the Bards 


erate 


apps rians, which properly relate to the -pre- 


lice cin, Sage, enter 


ts 















Francs; the firft, ‘tis thought,  — 
People inhabiting between the Ea. 
the Meufe; and the latter, for typ 
tween the Mexfe and the Rhine, 


to be reform’d and. corrected, 
as far as they were repugs = 
Chriftian Religion, After him, Childe 
and thea Clothair made farther. Amend 
ments; and Jaftly, Dagoderr-renew'd, and 
with the Affiftance of Four i zones 
Men, brought them to that 
which they are. 





commons Cuftom of the Realm before, the, Con 
go> And the following Words, [or oftner if 
] only gave the Kinga Power 10 
Parliaments by 


¥ Summons. whenever wid 
Affairs Gf the Kingdom ‘required ic. 


Prefat, Leg 
ne 

















may mot. be amis, 
ote ag ‘ou = hd is moft re- 

a of ‘each of them) 
briefly upon the whole, and 
do, "bes of their Tenour or 
ts, and their Style or Method, in 
know of what ufe and fervice 
yay be to Us. 


nuft not let the Word Law de- 
uade us, that thefe were 
the Refult of Learned Mens Gonfultations, 
or the Fruits of 2 confummate Prudence, 
as the Laws of the Athenians and Lace- 
demonians : No, they were, properly {peak- 
ing, no more than Cufloms that obtain’d 

the People, and were afterwards ap- 
provid aod recorded by their wifeft and moft 


a 


experienc'd Men, in their judicial Decifions, 

and followed by the reft in all their 
Judgments. This is plain, from the an- 
tient Copies of the Salick Law, which 
nominate in barbarous Terms, the Pla- 


ple, at leaft of their Reprefentatives : There- 
fore the Salick Law is called the > Covenant 
or + Treaty of the Salick Law; and that 
of the Burgundians, has the Names of 
Thirty || Earls to it, who promifed for 
themfelves and their Defcendants to keep™ 
and obferve it. 


Tre Matters they chiefly treat of, are 
incident» 


I 
(Pair Cor Ceiminal, and fuch as are moft i 


Loy 


et 


to Barbarous and Savage People, as Rob- 
beries, Murders, Injuries, Infults, and all 
manner of Violence: There is little faid 
of Succeffions, Inheritances, or Contracts. 





t PaSum, Traftatus. 


fh Sig. Abgars, Com. Sig. Sigonis, Com? 
Sig. Aunemundi, Com. i 





> — 


the Laws of fachyof thofe Na- 
¥s.had been lately conquer'd, and 
‘sored to the Faith, I mean the Ger- 
axons, and Bavarians, there are 
ar Punifhments affign’d for Rebel- 
J Sacrilege: From whence we may 
that neither the Civil, nor Eccle- 
Magittrates, were fecure from the 
eof the Barbarians. 












She tuine there is alfo to be difcod 
vered of the Form of theix Judgments ; 
They met together in numerous Affemblies, 
at which all Perfons of Diftin@ion were 
bound to appear, upon certain Penalties, 
as the Laws of the Bavarians declare. The 
Proofs made ufe of, were rather viva voce, 
than by written Evidence, becaufe the 
Art of + Writing, was then unknown; and 
in default of due Proof, they granted the . 
Combat, or a Trial by the Elements. The 
Combat, was a Duel, fought either be- 
tween the Parties themfelves, or their 





Surely Writing was chef known and practis'd. 
> ‘ce hereafter another Realonafligned ; and in. 
Map the beft Reafon feems to be, becaufe the 

® would bener appear vivd voee, than by 
Bp Hriteen Evidence. [See Sir Marz. Hale’s Hiftory 
ee Law, Cap. ult. ] 

EWR Cod. Leg. Antig. LB. Bainvariorum, Tit. 15; 
p ts sita fiant per Kalendas, Gc. 
we : Cham- 










Champions, within Lifts appointed by the 
=< The Trial by the Flemenee, Was 
either Scalding Water, into which the 
accufed put his Arm acertain depth; or 
Cold Water, into which he was plung'’d, 
to (ce if he would fink: And fometi 

the Trial was made by a Red-bot iron, 
which he was to carry fo many Yards, 
in his bare Hand : Then it was bound and 
feal'd up ; and after fome Days, unbound, 
to fee what Effe@ the Fire had producid, 


Turse Trials lafted many Ages, and 
were {0 berg ss awigect gr they were 
call’d God's Judgments ; for that Rea- 
fon performd with Church-Ceremonies ; 
the Forms of which, and Prayers ufed on 
fuch Occafions, and the Exorcifms of 
Fire and Water, are flill to be feen: So 
Ignorant were they in thofe Times, as 
to believe, that God would work a Mi- 
racle in favour of Innocence; and the 
many Inftances of Succefs mention’d in 
Hiftory, helped to confirm them in thar 
Belief. However, ‘tis certain they were 
noc able to invert a better, or more con- 
venient Method to determine in Cafes of 
anys and where their own Skill: 
jailed. 








i 


Tus , 





diftinguith it from Canonical 
+, which was done only by Oath, 


bit 
"ve Nature of the Penalties infiiéted 
b¥ Laws is no lefs remarkable than 
t moft of them being Pecuniary ; 
gre the Convict was not able to 
pay, a Corporal Punifhment: Scarce an 
were Capital, but Crimes of State. Th 
Penalties were called Compofitions ; being 
only a Tax of Cofts and Damages, made 
with furprifing Exactnefs. There are an 
Hundred and fixty four Articles in that 
of the Frifons only ; which is one of the 








4 Thefe kinds of Vulgar Purgation were in ufe 
fn England till che time of Hen. Il They were 
called Fire and Water Ordeals. Queen Emma, Mo- 
of Edward the Confeffor, was tried by the Firft, 
2 blindfold over a cermin Number of hor 
lough-fhares, with av Succefs worthy of 
ity. An Example of the Second kind, 
we in the Reign of William I. who fulpec- 
Company of Fellows to have ftollen his 
enjoyned them to carry burning Irons ; which 
pee eae pe the py ag 

fied, Quid eff id ? Deus eft jufius Fudex ; 

‘paar crediderit, Eadmerus. 

hort. 


























‘ properly, a Tariff of aij 
kinds of Wounds, in which the feveral 
Parts of the Body are enumerated, and 
even thofe which ought to have been o- 
verlook'd, and every way in which they 
may be hurt, fet down, with the feveral. 
Dimenfions of each Wound. For Exam- 
ple ; the Maiming of a Hand is taxed in 
fo many different Articles ; as, the Fourth, 
Third, Second, or Firft Finger cut off; 
and a difference made in the Penalty, if 
it be a Thumb, Fore-Finger, Middle-Fin- 
ger, and fo of the reft: Nay, the feve- 
ral Joints of each Finger have their feve- 
ral Fines. They alfo diftinguifh, if the 
Pgrt be entirely cut off, or hanging to 
the reft of the Body ; and if a Wound 
only, then the Length, Breadth and Depth 
are fully defcribed. Among the reft, there 
is a particular Tax upon Wounds of the 
Head , when the Scull is broken, which 
feems very extraordinary ; but yet is re- 
peated in many of their Laws: It is, 
"that if a Piece of the Scull be broken 
off, big enough to make a Shield found, 
2 eee 

© Si quis im Capite, vel im ue libet membre 
plagarus ice, aa exinde iio gad fuper viam 
12 pedum im feuto jaltum fonaverit 36 fol. faltum 
jus oy" [See the Ripwarian Laws, Cap. St. de 


Ose, a. 
; being / 









ne ere 


eine caft into it at the Diftance of twelve 
Sec the Orender fhall pay fuch a 
Fy 


yronnious Words are tax'd with 
Bre txutncfs: And hence we may 
ce what Words were accounted infa- 
Mhouki? thofe times. 
' 

ee may think it hardly\worth while 

Biss to take notice of fgveral 
shings that are particularizd in thofe 
Laws There ts provifion made to punifh 
fuch as fhall flop another in a Road ; 
fuch as uncover a + Woman to atfront 
her; thole who dig up a Dead Corpfc 
to plunder it; and him who skins ano- 
ther Man's Horfe. In hort, there are 
particular Articles againft ftealing 2!! forts 
of Beafts, down to Dogs, the different 
Kinds of which are therein {pecified. 
I thought it would not be altogether ufe- 
Jefs, to enter into this brief Detail, how 





4 UE pia. Uibera famine virgo vadir in itinere fis 
er ies Vilas, S obvievit cam aliquis, & per raps 
audat caput eus, cum vi. Sol. componat; --- 
Et fi cjus Veftimenta levaverit, ut ufque ad 
Rew: denudet, cum vi. Solid. compenat; & fi eam 
erst ur genitalia cjus epparcant vel pijieriora, 
Si, Solid. -omponaz. [Lex Alman. Tit. 53. De 
ae om mulierem, &c, 








D low 


fia 





Tieir Style. 


low foever it feems, in order to give fome 
Idea of thofe Laws, as well as a Notion 
of the People for whom they Were or- 
dained. 













aawhich they are wrote, is, 
ect, that they would be 
if they were not full 
5, which have crept in, 
proper Latix Words, 
: Explanation: And this is 

another ¢ , of my Affertion, that 
thefe Bafiarigns wrote nothing in their 
own Lai er certainly, if they had, 
- Mgt have been much more 


the German Nations did not 
Se Mes (fays Spelman) becaule wy, 
were or y a Grecian Colony, coming out of 
Lacedemon, and the Territory of Sparta ; where 
Lycurgus being King, ordained, t their Laws 
frould nor be iWriteen, but Imprinted in every ‘s 
Memory; And therefore they were made Short 
and Summary. [Spelm. of the Terms, Cap. 8.] 
in his Treatife of rhe An- 
- 1. C17. has with at 
vourd ro prove, That 
ns originally {peu 
the Celre: From whence alfo, both the Antient 
Ganls, and our Britens were defceaded. He, in the 
fame Treatife, fhews their Analogy or Conformity 
in Manners, Cuftoms and Laws; and particularly, 
of having their Laws unwritten, and preferving them 
only by means of their Draids, &. 
























com- 


















commodioufly wrote in the German Lan- 
uage, than in Latin, ftuffed with German 
erms. Yet, it appears there was Wri- 
ting in the Teutonick Ton; Rf 
two aiter thefe Laws 
not to mention the Ang 
Gofpels, of which the 
ments in the In{criptio 
Ihave the Laws of the 
their Vulgar Tongue 
ning of the Reign of + 
fo the End of chat ot 
io the Year 1035- T 
have a great Affinity 
arbarian Laws; and 
in the Afiemblics of 
ders. 













t We have alfo lately Publithed, by the Reverend 
e Laws of divers Saxon Kits, ai 
fe of King Ina. xix. The s of 
Erbelbirbe ; who began to reign, as Bede fays, Anti 61 % 
or according to the Saxcn Chronology, 613. Thote 
pi Kine Lorbariu ; who, as Bede fays, began Anno 
as others, 675. And thoie of King Wihered, 

about the Year 691." All which were 
Kent, before the Union of the Heptarci 
g Egbert. And no doubt, gocher Sax 
Princes before thefe, Publithed dive 
may be Inftanced from the Laws of 
which as we hear, will {peedily be pub- 
mc Reverend Dr. Wiorron, 
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Tue Gotbick Laws are in a purer Loti 
Diale@, according to the Learnin; 
thofe Times, than any of the reft; tha 
is, they have fewer Barbarous Expreffiong 
altho’ more Phrafes and fuperfluous Wordst 








tow op ~~ THUS "tik eafily known, what Lay 

rleFrancs Were in forge in France, under the King 

wader she of the Firft Race. The Francs, who were 

HI R“° aaters, obferv'd the Salick ; the Burgun 
dians, the Gombette ; the Geths, who {et- 
tled in great Numbers in the Provinces oa 
the other fide of the Loire, followed the 
Gothick Laws, and all the reft, the Romar; 
which the Church-Men univerfally fo! 
lowd, of what Nation foever they were 
"Tis true, there were few Ecclefiaftichs 
bur what were Romans ; but had i: 
been otherwile, their Intereft was to cu! 
tivate that Law, forthe fake of the grea: 
Privileges, and Immunities granted chem 
by the Conftitutions ot the Emperors. Be- 
fides this, they were obliged to obey the 
Canon Law; that is, fuch Rules. of the 
Councils, as are comprisd in the A 
Code of the Canons of the Usiver{al Church, 
and fome Decifions of the Popes, who 
were often. confulted by the Bifhops. 


Barbarians, and even the Francs 
3 rel gh were frequently forced to have 
rfe to the Roman Law, becaule their 
( 7. was deficient in many @a ' 
thias fays, the Francs w 
Roman Law in their 
isges. And Aimonius 
time of Dagobert, th 
eecfile, Duke of Acgu 
ance of the Roman & 
from his Inheritance, fo 
their Fathers Death Befy 
to fuppofe, that thofe 
Publick Inftruments and 
all Clerks or Monks, as 
Formularies we have, gus 
much they cou'd to th 
So that the Reman Law was univerfally 
obferved through all Avance, under the 
Kings of the Firft Race, and never thrown 
afide, but when it crofsd fome Barbarian 
Law in Force. 














Now whoever has a mind to fee an 
Abyégment of thefe Laws in their great- 
feif Luttre, together with the State of France 
inder the Firlt Race, their manner of ad- 
ring Juftice, and Government ; let 
im look into the Hiftory wrote by 
1. Cordemoi, at the End of King Dage- 
"s Reign. D3 Tue 







Laws of tke 


Francs 
under the 
Second 
Race. 


Tur Emperor Charlemagne, having re. 
united all the Conquefts of the Francs, 
Burgundians, Goths and Lombards under his 


“Empire, fuflered each Nation to enjoy their 


own Laws ; and had them all reviv'd,through 
his great Care that every thing fhould te 
adminifired%gccording to Rule and good 
Order: Perttps, ‘tis to him we are in- 
debted for ttbfe Copies that have been 
tranfmitted uhto us. 


In the Year 788, he order'd the Theo 
dofian Code to be Copy'd and Publith’d, 
according fo the Edition of Alarick, King 
of the Vifigoths; and by means of this 
Edition, we have all the Zheodeftan Code, 
or rather, an Abridgment of all it con- 
tain‘d > For, comparing it with that pub- 
lith’d by Zheodofius himfelf, which was 
much larger, we have but half of it. In 
the Year 798, Charlemagne had the Salick 
Law tranfcribed, and added feveral Arti- 
cles thereto: In 803, Louis the Debonair 
likewife made fome Additions. So that 
the fame Law was in ufe, as wellunder | 
the Kings of the Second Race, as of the 
Fir’: The only Addition to them, was 
the Capitulars, which are General Laws, 
and deferve carefully to be examined. 


: Bel 


\ 













In order to which, we muft 1 Cap 


the Kings of the Firft Race, 
Years, held # great Aflembly 
Day of March ; in which, al 
fags were debated, and 

le between the Prin 
This they calld the Frel 
Name long before in ufe 


Emperors, to fignifie a 
Meeting The Francs 


Air, for want of Bui enough 
to hold them ; or r: it was 
cuftomary among the in their 


own Countrey, where they had no other 
Dwellings but Caverns and fcatter'd Huts. 


thac fix'd the time of keeping chem ¢ 











It was, probably, this Cuftom of Mec) : 
ing in the Field to hold thefe sau eee 


the End of the Winter, which had con- 
fin'd them to their Habitations ; and be. 
fore Summer, that they might employ 
it wholly to execute the Rcfolutions of 
eneral Council: For War was the 
ol Subje@ of their Debates, 


# Field of Mars, through the Indo- 
mactivity of the fuceeding Dronifh 






¢ Roman Campu: Mart us. 


. D4 Kings, 


ist 


rr —=$ ; 


Kings, dwindled into a mere Ceremony ; 
in @eanged the Day to the’ Firft of 
er his Time, it was uncertain, 
Annual Meetings were regularly 











bly confifted of the 
J State, as of Bifhops, Ab- 
and I am apt to believe, 
t were Framts, had a Right 
The Queflion was pro- 
King ; who, after it had 
"4, pronounced the De- 
Refolution. The Re- 
“ettings was put into Wrl- 
ting, and every Bifhop and Earl obliged 
to take a Copy from the Chancellor, for 
the Diredtion of their Inferior Officers, 
and that no Man might pretend Ignorance. 
As the Quveftions and Refolutions were | 
put into a fhort Form, under feveral Heads, | 
they were called Chapters ; and Collections | 
of many Chapters, Capitulars +. | 


Tue .Capitulars, T think, ought ro be | 
diftinguithed arvording to their Subjeéts :’ 
Thofe relating to Church-Affairs, which 








§ ie the Preface of Monfieur Baluze upon this » 


ubj + 


arc’ 


‘ate Very fumerous, are really Canons } as 
being Riles eftablith’d by Bifhops nerdy 
affembled : Therefore: moft part of thofe 
Affemblies , are reckon'd as Councils. 
Thofe Capitulars which 

General Matters) 
fuch as refer to 
ané Cafes, are to be con 
vate Rules. 












We have ftill a great 
of the Kings of the Two 
Childebert Son of Clovis, Charles the 
Simple: The greaveft pare are of Charle- 
magne and ‘Lou the Debonair; which, till 
now, were no where to be found, but in 
the Collcétion of Abbot * Anjgife, and 
Bened:& || the Deacon. At prefent, wi 
have che Capitulars entire, in the {a 
Order of Writing and Time, as they 
drawn up in each Affembly, Ihe 
thus publithed by M. Palas, Ps 
with an ample Preface, end very 
Weiatks on the whole He hati 






















p> Capitulars of 
G's and Bened:lt's 


wPeacon of the Church of Mayence. 
2 divided 











Books, he ie thofe 
> The Firft contains s 
Second Secular = 


flical, and in the Fourth 
ing to Secular Matters. 
‘were compiled by Bene- 
D whe Cherch of Ments, 
about 84g Ad contain mor€é Capitulars 
of the fame Princes, omitted by An/gife, 
either defignedly or for want of knowin 
where to find them, and which Beedi 
ver'd in feveral Places ; particularly, 
Archives of his own Charch t. 











SFRE are juft Grounds to accufe cither 
#!, or thofe whofe Memoirs he hath 
of not having been fo exact as 
in their Choice of what Ma- 
inferted in thofe Capi- 
. the Beginning of the Sixth 
find Fifty three Articles taken 





from 


® Third, the Capitulars — 















Books, arc fome Capitulars y 
Louis the Debonair, cot 
ftical Regulations, d{fco 
diX's Collection, and div 
Adfenda; the Firk of whi 

the Monaftick J 


Tur Authority cf ee 
needs have been very pyrene, 
by the Advice of the Nowlgt, Sn 
of the whole Nation; fo that @iey were 
in force throughout the whole French Em- 
pire, chat is, almoft all over Europe : Efpe- 
cially under Charlemagne, Lowis the De- — 
bonair and his Children. Befides the Pains 
taken to inculcate them into the Minds of. 
the People, it was a chief Branch of 
the Duty of thofe Minifters called * Mfg 
Dominici, to fee them duly executed 1 
the Provinces under their Cherge. Nay 
the Capitulars were a long aime after 















efleemed Laws, as the Letreg® 
of Ives de Chartres, Inne- 
cent III. and the 


A kind of Surveyors or Commiffaries, fent by 
¢ to infpect the Government of the Provinces. 
in 


ile «eel atlas eae al 
[447 

of them are inferted. This was 

of the Law of France, ynder the 

: of our Kings ; when the 

he Salict Law, and the Laws 










The Ro- 
man Law ferye (yy 
under the 
Second 
Rast. 


Princes took, to ; 
©, Roman Law, is tha- 
of the Capitulars of 
Wherein, after the Pe- 
¢ Meafures, tis pro- 
vided, Th all the Provinces fubjeH to 
the Roman’Law, the Delinquent fbould be 
punifh'd according to that Law; adding, 
That neither He, nor bis Predeceffors, bad 
ever defignd to Ena any thing repugnant 
to it: Which he often repeats in the 
“~ fame Edict. Befides, the Remaw Law was 
——»? equally ufeful to thofe who were not Ro- 
mans, as under the Firft Race of our Kings: 
For the Capitulars, which were the only 
New Laws, contain very little of the Fun- 
damental Maxims and Principles of Law. 
The greateft part of them relate only to 
Church-Dilciplige 5 infomuch, that many 
Canons of the,"Antient Councils, are tran- 
{cribed among them. Thofe which con- 
cern Temporal Matters, olren relate only 
to Private Cafes, tor which they were cal- 
culated. Others, are plainly but Ia 
ions and Minutes, for the Commiffio- 


ners, 











C45] 
ners fert into the Provinces. 
remaining, General Articles, are 
fective Laws: They pre rat! 
tions to Virtue, rete Penal 
as ‘tis known, the eer 
fiafticks, ‘tis natural e1 
did, not fufficiently diftin 
Stfle pled in Laws, w 
f bedience, and ti 
hortations and M 
it was neceflary to 
Roman Law, in Matters 
cially Contra@s and Conditions : 
moft of their Difputes were about Vaflals. 

































Here follows a Memorable Inftance 
the Laws ufed in France, under the 
cond Race of our Kings. Adrivaldus 
Monk of the Monaftery of St. Bene 
upon Loire, who Flourith'd in the Time 
of Charles the Bald, tells us, That there 
was a Difpute between the Patrons of that 
Convent, and that of Gt. Dennis, concern- 
fome Vaflals : To winch, a Plea 

c af One" Earl 








Comte; 
tisnow, 


RE rs 
A jedaexic ay iminal, as well as Ci- 


ers: (Vid. Concil, Brit. 182, Ardue693. vid. etiam 
helftani.) on 








Dog's Part, and feveral J and 
wi,Law ; who at the Fist Meet. 
to no Refolution ; becaufe 
the Slick Law, were un- 
Courfe of the Eccle- 


ois, Were order'd to 
it ended in a Duel 


Tus Piece of Hiftory, thews, the Ro- 
man and Salick Laws, were at that time 
both in Force ; that the Church obey'd 
the Roman Law ; that there were Perfons, 

ate made it their Bufinels to read Pub- 

_~-Mlick Law-Le@ures ; and that fome of them 

then lived in Orleans: That the Prince’s 

Minifters, were Prefidents of the Court ; 

and that fometimes, the Witneffes were 
order'd to end the Difpute by Coméar. 


Wuat I hayp* hitherto treated of, is 
what I call Antient French Law. 


gue New ‘TN order to| underftand, how the New 
Lew. Law was 'd and introduc'd, we 

firt examine, how the Old was 4 

iat 


* 


So th: 
they are put into whe i 
ter they have been i si c 


darkeft Period of Time i in 
Burt this is what I Conjeéture. 


Asout the End of the Second, and Be 
ginning of the Third Race of our Ki 
both /taly and Gau/ fell into Anarchy, a 
a General Confofion. Thole Troub 
were firft occafion’d, by the unhappy. 
vifion between the Sons of Louis the De- 
bonair ; and were greatly increas'd by 
the Hoftilities and Ravages of the , Fag 
rians, and Normans, who “ 

a , 















th for Retreat: For eve- 

ard in Arms ; even the 
their Clergy, and Abbots wi 
re themfelves from 
; when they found their 
Ecclefiattical Cenfures inef- 





rings were agreeabl& toyhe 
Wi, appear in their very Laws: 
Duel, one of their ordi- 
) MEM “Or Decifion in doubrful Cafes, 
they encourag’d the Law of deadly Feud; 
which allow'd the Kindred of the Deceas‘d, 
to kill the Murtherer where-ever they met 
him; except in certain Places, as * the 
Church, Royal Palace, Publick Affembly, 
the Army, or in his way to any of them: 
For upon thofe Occafions, the Perfons 
liable to this Revenge were protected. 








babear in Ecclefia in dome 
de Ecclefia redeunde ; 
vedeundo, qui banc pacem 


Family-Quarrels were unl 
in France, in the. Tenth 


e 

As it is difficult to bring to a due 
Temper, the Minds of a People 
afperated ; all that the Zi 
of the Church-Men, and beft of Princes 
could at firft do, was only to obtain a 
Ceffation of Arms for certain Days; that 
is, every Week from Wednefday Evening, 
tothe Moxday Morning following: During 
which time, all> A@s ,of 

i Befides, for 





fhid the Antient “5% ‘and 
gauch ee 


fell | 


_in this refpe 
Sipys in having retained 
ce. of Arts ; which = 

in Forging Arms, 
0 y= gS they had 
's of doing one another 
ifchief, than’ mee Savages have. They 
were more of Good than Evil; 
and had all the Ferocity of their Anceftors, 
without their open Simplicity and Inno- 


' 






ae 





Hencr came our old Fabulous Stories 
of aes that pom the Weak and 
Defencelefs ;_ block’ the Roads, and 
nd merce ; and of 

went up and down 









Bur _Jorwith@anding this Confufion, 
there flill remain'd fome Forms of Juftice; 
for all Difputes were not determin’d 
Force. The Nobles and Roturiers, or 
beians, were under diftin@ jergions 
I afe thofe Appellations, tho’ <a 
Date, Lecaufe the Degrees we 
known, tho’ not the Names: ‘Andi place 
the Peafanrs, Artilans, and the reft o the 
Freemen and Vajlals, which gompofe the 
Body of thé Guinea under the 
Denomination of Koturiers. Thefe were 
judged by the Nobles, chat is, the Knights, 
and other Men of Power, who began a- 
bour this time to erect themfelves imo 
Lords, and ufurp'd the Publick Authericy ; 
of which, they had before, at moft, but 
the executive Part: For as long as the 
Royal Power was in its full Meridian, 
Particularly in the Line of Charlemagne, 
there was no other Lord but the King ; 
nor any Juftice adminiftred but in his 
Name, or of thofe put in 
































Jeritance ; bec it w: 
& of them, to 
Publick Authority.” 
at many Freemen were con- 
hefe Vaflals ; either by their 
Geicr for Protection, in this 
joftility, or by down. 
# yo the Capitulars, there 
ade of the Oppref. 
Men. The Ringleaders 
on, were, probably, the 
Fars ; is, the Governors of Conf 

rable Towns, who were before, in right 
of their Offices, invefled with a Power o 
Juriltirction. 





















Trest Lords, from what Spring foever 
their Power flow'd, adminifter'd Juftice, 
either in Perfon, or by Officers chofen 
obt of rheir own Domeflicks : Their Stew: 
ards were gpade SeneJthals ; their Inten- 
, Barliffs and Feguelss 
Serjeants. Nay, in 


that 






were not = given tot Publick 

a Ses wo Race of our Kipgs. 
Tis Authority was Sovereign ; “aad 
Juftice render'd in a Summary Way. ~The 
Penalties they inflicted, were Cruel For 
it was common to put out * Fyes, oe c 
cut off eFoot or a Hand; Whence i 
thatthe Aas of thofe Times fo trg 
mention Mustlation ; and it tecnity 
thefe Punifhments were Arbigar 






























ment upon the Rotwrsers, were 
foto the Judgment of their Si 
A Kwight or Caftedan, for Exampls 
fubject tothe Jurifdiction of thot Zari 
Vaffal he was ; and the Earl, in org@i 
Judge the Knight, fammon'd the Peé 
his Court, who were Knights, Vaflalsy) 
equal Rank among themtelves, and o 
Perfon under Profecution, The Earl him- 
felf, was one of the peers obJ.'s Lord Pa. 

0 my of great- 






isle aimee 
Peafant to the Prince; for the King's own 
Court, was made up of the Peers*of France, 
his chief Vaffals. ° | 
Bur this Order was not always obferv'd, 
for fome of the Nobles, knowing their 
own Strength, refus'd to obey their Chiefs, 
who had no other way of doing them. 
felves Juftice, but by Force of Arms 
The King himfelf, was many times forc'd 
to make Wr, not only againft fome Peers 
of France, but other inferior Lords. The 
Abbat Suger tells us, that Louis the Grofi 
t an Army again{ft Bouchard de Mont 
enty, in favour of the Abbat of St. Den 
nis that he Befieg’d Gournai, and took it 
by Strm; that he Defeated the Lord 
Puifet en Beauffé; and at laft fubdued the 
Lord of Montiehery, who had tird out his 
Father, Philip the Firft, and even floppd 
his Communication between Paris and 
Orleans. 







ay of compofing Differences 


was a efpe- 


dination among. 
every one look’d upon 














a Treaty ir it 
of doing Juftice, and this | 

New Jurifdi@tions, very much contributed 
towards thofe Cattoms whofe 

are looking after: But feveral other Ri 
introduc’d in thefe times, had a confider: 

ble Share in them. Fiefs,* 
were only Grants for Life, b 
petual and od a ; 
of Diforder, are juftly afcribdd) shy 
of the greateft Part of thofe Se 
from the Tenant to his Lord 
believed were fettled by Private 
or Ufurpation. 






Ixveep, there is no likeliho 
People fhould voluntarily inve 
Great Men with fo man 
dicial to their Common Li 





‘Rivers tole Right hes calla * +The | 
po ke +t be, wl ay 


re.» A.Cuftom or om paid for | 
ge; _which the Lords of Mannors 
sa fre a Right to demand, _wishin their 





Jurifdictions. 


Travers---- Much the fame as Peage. 
pel Paffage-Toll, or Thorough 
Tof ; called with us Tol-Travers. 





? nec Wheelage, a certain Toll of 
upon ‘ine fold in Grols, 

cartied away in Cars: Levied 
eg ‘a Wheel thereof be fuffered to 





$ Barvage.--- A Paflage-Toll, fo call'd 


- Droit, de 
> A beste ia fave” Bar or Tampike where ‘tis 
i oF ee ° 






4% Power to lie at the Houle of 
" Lond - a Aoost, Vail oc Subjeck, in pading 
fae | ei 
co are " 
tt ny Ra | fame to require a 
' “gered ns tion of a Terai Valet 
Impoe 
Ee 
fe in 
igen 
\ -Comyue 
5 cat were alld 
Hom the old 





pap ag oh “Ceuta a 
+ Ovens, Mills Wine- 
preffes ; the ie rohibwton of felling * Wine, 





Pei 
ei 
| 
| 





Bannalitex. 


+t. Fowrniture.-- A Right of demanding 


*Provifion, Implements, or Equipage, 
from a Tenant or Vaffal. 


Ceurvéer—- A Day's Work due from 
Vaflal ro his Lord, ro be done in 
fon, of by his Ca:tic, Plough or Team. 


Guet.-» Caftle. GERI 
yaits!s peak 


unto the Vailals 
Caltles, are boul 
Staiion of War. 












a Diftrict, co 
at the fame 


and many others of the fame king; which 
relifh very much, cither of the! Slavery 
of thofe on whom they were impos'd, or 
the Violence of the Impofers. 


I cannot fay, but they are become 
Lawful, by Prefcription and Approbation 
of thofe Princes, who have authoriz’d the 
Cyfioms: Nay, I am willing to believe, 
many had a Reafonable Foundation ; as, 
the Re-imburfing a Nobleman the Expence 
he had beenéat in building a Bridge or 
a Caufey; or for retaining fome Token 
of that Servitude, from which he had de- 


iver'd his Subje@s. Many of them, ’ arc 
the Conditions on which Eftates are 
conv the + Cens, || Rentes foncieres, 


t . 


+ Cens--- Rent of Affize, Quit-Renr, Old-Rent, Chief- 
Rent, the firft Pecuniary Charge laid on 
Conquered Iands, as a Sign and Acknow- 
ledgmentof the direct Seigniory of him that 
it. This was impos'd by the Caprains 
Leaders of the 
eed: Gallia, in ii 
< > atid ie Mill 
or Te 






payablg in Money or in Kind ; the *Cham- 
“s * Bordelage, and other “ike Rights. 
ly fay, that thofe Services or Rights, 
are for the greateft part, owing to par- 
ticular Caufes; as is plain from their 
Names, according to the different Coun- 
tries where they are in ufe; and from 
certain Fantaflical Cuftoms, wich even 
want a Name, and could have no other 
Beginning but the Caprice of a Mafler. 


As France grew more Uniform in its 
Government, Time i 
ny of thefe Irregulag 
were entirely abolith’d 
or mix'd with thofe, 
the neareft Refembl 
fuch as were more 














ampartio-s Field-Rent. Half, Part, or the 
Twelfth-part of the Crop dy B 
or Cuftom, unto ¢ 





Right: of Tue Rights of Communities snd _Cor- 
Gers porations, alfo introducd great Innovati- 
ons: For ‘twas about this time, that the 
Inhabitants of Towns and Cities, began 
to unite in Societies, under the Protection 
of fome Great Man, able to skreen them 
from theeOppreffion of others ; and ob- 
tain'd the Privilege of being try’d by their 
Peers. ‘Tis likely, that the firft that be- 
gan this Cuflom, were the Inhabitants 
of Epifcopal Cities, and other Free-Men: 
But in time, the Vaflals or Servile Tenants, 
belgnging to feveral Towns and . Villages, 
as'd their Freedom of their Lords, 
Rates ; inorder to have the fame 
iting, {or their Common De- 
aah fence, and to have {cveral fpecial Pri- 
. ileges. 





In the time of the Romans, there were 
in Gaul, as well as every where elfe, abun- 
dance ‘of Slaves: But the Gentlencis of 
Chriflianity, and good Ulage of the Gs 
mans, who were unaccuftom’d to be w: 
ed on, by ces, render'd_gheir® 
tion much eaher ; fo cyat_ 
Cuftoms were “formed, they 
other tate of Bondage, than the 
tion of taking Bare of certain Lani 
not to difpofe Af Themfelves and 

















will, Mi mags or Vow, as 
0 indald think proper. By means, 
the Power of the Lords was reduced chief- 
ly to Three kinds of Right; * Powrfuite, 
+ Formariage, and || Mainmorte, which are 
very famous Cuftoms: Hence it is, that 
Vaffals are often call’d Gens de Pourfuite, 





* Pexrfwire A Right of obliging Vaflals to dwell 
upon and cultivare fuch Lands, thefe were 
call’ 1 de Peurfuite 5 bypcaufe they were 
Table to be purfued, and reclaim'd by their 

. Where-ever they went, for the La- 

bour and Service due to them: - 


 Feomariase The Half or Third, or as thé Cu- 


ftom is, other fe of a Villain'’s Su} ince, 
payable to his ord, “if he ‘oman 
that is Free, or a Foreigner : And this, al- 


tho he has leave 0 do it; for otherwife, 
_ he lofes Sixty Shillings mote. 


4 Maiamorze--- The Right a Lord bas to the Eftare 
of a Villain dying without Heir of his Bo- 
dy, And no Tenant in common with any 
other of his own Condition, There is a 
Di ce berween the Gens degPurfuite 
Mainmorte : The firft were bora Vaf- 
and could not by any means become 
‘without the COnfent of their Lord ; 
Roman 
were Vi 
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es, adfcriptos 
is, only relae 
nds" by thar 
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Mainmorte, or Mortaillables ; they 
were fubject to pay Toll or to 
their Lords: They. were likewife 
Hommes and Femmes de Corps, or Gens de 
pote, or Villains, from the Villages 
inhabited, But Enfranchifements became 
fo common, after the Reign of St. Louis, 
that there are very few Footfteps remain- 
ing, of that Rank of Men. 













‘d Caufe of Alteration in the French 
as the Exorbitance of Ecclefiafti- 
: Under the Roman Empire, the 
uently exercis'd Secular Jurif- 
decided Controverfies be- 
ple ; who, perfuaded of their 
Praodence, chofe them for 
Ulelulnefs of thole Ar- 
apparent, that they were 
Law in the Theodofian 
That if one of the Par- 
ties, declare himfelf contented, to ftand to 
the Bishop's. ifion, the other thould be 
obliged to it, whatever {tate the 
Suit might 











Power and 
Romans, but even with their New 
over whom they had fuch an 
as to make them tremble at the 
of St. Martian. 





















In the Time of the Second Race, we 
find the Law of the Theodofian Code, fo- 
lemnly authorized: For the’ Emperor, af- 
ter enumerating the feveral Nations under 
his Dominion, in order to repeal their par. , 
ticular Laws, takes exa@ notice of the 
Place from whence that Conftitution is 
drawn ; and orders it fhould™ve~Held of, 
equal Virtue with the Capitulars, by Pri 
as well as Lay-Men, and then fers dow: 
the Words of it at Length. This La’ 
therefore, was obferved, as long, as the 
gal Power flood undiminifh’d ; and the 
oes ~ thofe Times, make it evident, that 
nd Abbats, as well as Earls, were 
BrGvinces to fee the Laws exe- 
admitted into the Coun- 


I 
indition Monarchy was then 
'd, than abated the Eccle- 
ower: For befora thefe New- 
coin’d 


eoin'd Jurifdidions eer on Streogih 
cpt the ill Eifed’s ‘of thefe lated, | 


natural to fuppofe, the foo were | 
e inclined to fubmit to -the Ecclefia. 
Power, than to the Secular ; which 
ither “unfixed, or fo new, that the 
ign was plainly feen through it; 
Befides, the Laity were fo profoundly Ig- 
norant, bel they flood in need of Clerks 
in all their Affairs, not only to debate 
aod refolve Doubts, but even to read and 
draw up thet Deeds and Inftruments. 







In a Word, there being no fix'd Rule 
t ics os the Great Men, the 
= Set iis and Abbats, be- 
—— y than ever: So that 
pe they were the only 
fummon'd, and made 
quent Aflemblies. “Tis 
certain thus preferving Peace, 
and. the Injuftice of Lay-Judges; gave 
grounds to the Bifhops, to firetch their 
Authority fo far, that the Laity at length 
complainid of, and opposd it: And this 
occafion'd thofe leng and cruel * Divifions, 
which diflraéted ag and Jtaly. 
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Civil Law ; by enlarging: the , 
and making it a principal 
the Compofition of the Fi 


Tuts is what occurs to me ing 
the Origine of Cuftoms ; and to clofe my 
Conjectures, I am of Opinion, chat the 
Study of the Antient Law, became then 
difcontinued, tho’ not the Pra@ice ; which. 
was carried on, without Diftin@ion of 
Laws, as the People had none left between 
them ; that it underwent great “Alterations 
by the New Laws, that were eftablifhed, 
efpecially in Relation to Publick Power, 
and great extent of the Ecclefiaftical | 
Jurifdiaion : Thofe Alterations increa- 
fed by degrees, by reafon of the little 
Correfpondence between the Provinces ; 
and even between all she little neigh- 


"Wieing DiftriAs> che Divifion was 
sfeowide, ther’ in ys of King Ro- 
Aisbat) of Guay, being invited 

Paris, to {ertle fome 
's Foffez, look'd upon 
guing Journey; com 
great naar it was up- 


on 










PET | 


on him, to be oblig'd to go in ote | | 


and unknowa Connttey. 





Tue ftate of Hoftiliry thofe Countries 
liv'd in, did nota little contribute rhereto ; 
being ever at Defiance with each other: 
Inforavch, that great part of their Cuftoms 
conlifled of theLaws of War, which had 
its proper Rules* and Maxims. And for 


this Reafon, the fity is much 
er, in the ‘rovines je Yo dae 
Princes, as rhofe under the 


England, and thofe of France. Realonsoot 


State se often interfer'd y ak 


| 


wus, the fame Caufes which brought 
the Cuftoms, gave them»a different ‘ 
in each, Countrey. I call that a 
Count which, by the A@s in the Reign 
of Charlemagne and his Succeffors, is termd 
Pagus ; that is, the Diftri@ or ee 
of every City, govern'd by an Earl, 
was generally a Diocefs. This Variety of of 
Cafloms, arofe, as) du Moulin conjectures, 
from the feveral Means ufed in ufurping 
the Publick Power ; from the Difference 
in the Treaties and Contra@s of the Lords 
between themfelves, and between them 
and the “Commons ; from the peculiar 
Style of each Jurifdiction, and the various 
Opinions of Jadges. 






ble, from thofe of his Neighbou 
der to render a Reunion or 
the more difficult. But in ty 
that obey'd the fame So 

loufie which is natural af 
made their Judges and 
different Rules and Maxims, 
ted that Emulation to Poflerity. 


Tuts was the Seate of France, when?’ &- ¢ 
the Study of the Roman Law revived ;" °!"" 
not of the Zheedofan Code, which before, 
the Troubles was call the Rom Law, 
both in Gaul and Spain: But known, at 
this Time, only to a few Leamed* Men ; 
@nd afterwards, lay buried in Oblivion, 
ull the Beginning of the lait Century. 
In the Year 1528. it was printed after 
Three Manufcripts found in Germany ; and 
this Edition, is that of Charlemagne, sli 
as I faid before, is the ame with 

MiiePicce of that ¢ 
Bby Theodolies 


‘y 
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: to be fludied : - Juni- 

WS, was the fame"! 
"1 mean Fuftinian's ; 

heard of in the Weft: 

F2 For 


[68] 

For when Fuftinian publifh’d it, about the 
Wear 530. there were but 7we Provinces 
ia. all Europe, that paid him willing 
ience ; Greece, and the greateft Part , 
of the Coufitrey under the Governor of 
Myri Gaul and Spain, had both fhaken 
of the an Yoke, above an Age be- 
fore ; Germany never felt it; and as for ! 
Jtaly, the Goths held out Jong againft Be. ; 
lifartws, and were fucceeded by the Lom 
bards: So thar the Juffinian Law, was 
no where in ufe, but in Greece, [Zyrium, 
and a fmall Part of Jra/y, then fubjec to 
the Romans. 








‘Tis forcign to my Purpofe, to enquire 
what became of chis Law in Greece, and 
the Eaf; ‘tis fufficient to fay, they had 
no other for Three Ages; and that Three 
Hundred and fifty Years after, the Empe- 
ror Leo, Sirnam'd the Philofopher, order'd 
anew Colle@ion of all Fuflinian’s Books, 
which he mix'd and difpos’d after a dif 
ferent Method, dividing them into Sixty | 
Parts ; intituled,.7he Baste, They were 
written in Greek, becaufe the Latis Tongue™ 
was grown Obfolere, not underftood | 
by thofe under the : ee 3 
ple; altho’ they ftill to be dalfd 
Romans, (as their Pofterity do to this 
Day :) So that it was Juftixian's Law, 

in 





ats. - 









Bur its Fortune was 
in the Wel: In Staly & 
Ground; and the & 
there from Fuffinian's Time, 
and not the Theedofiam, as 
Spain: Some Prools whereof, 
in the Epiftles of St. Gregory, w' lou. 
rithed under Mawricius and Phocas ; and in 
the Second Council of Troyes, held by 
Jobm VIII. in the Year 878. where Ju/fi- 
wian's Law, is quoted in the Article 
gaint Sacrilege. 


Burt it was very much chang’d,:in the 
Four following Ages, by the Mixture of 
diferent Nations, that fucceeded in the 
Poffeffion of Italy. The Lombards expell'd 
the Exarchs of Ravenna, and were again 
themfelves fubdued by the Francs. After 
the Line of Charlemagne was extinct, Italy 
a Prey to the Fdwngarians and 
3 who (¢i@W upon the Kingdoms 
maintain’d their 
thence by the 
the Saxon Kings be 
perors, held the Com- 
y and Zufcany. 


F 3 











AFTER 
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Arter fomany Tranfmutation$ of Peo- 
and Changes of Governments, there 
, dou! very few that ftuck to / 
Law; and the rather, becaufe | 
fuch Bq did, were obliged to own them- 
felves ; 2 Name, at laft, in great 
Contempt, as appears by Lui?-prand, who 
lived in the Tenth Century, and fays, 
that in his Time, she Name of a Roman, 
gave the Idea of a Faithlefs Wretch, with 
out Lonour or Courage. 









Tue Law of Juffinian, however, was 
not fo entirely loft in Jta/y, but that they 
had fome Knowledge of ir in the Eleventh 
Century ; efpecially in the Places where 
the Greeks remained longeft; I mean, in 
Romagnia, and the Kingdom of Nuaples: 
This is to be feen, by the Herefie of the 
Inceftwous, who in their Marriages, were 
for following the fame Rules as the Law 
appoints in Succeflions; and were there 
fore condemn'd by “Pope Alexander 11, Ti 
1065. But his Conftitution quoted it. Gra- 
tian's Decree, mentions only Fuftinian’s 
in General, without namjng either * 









the References made ufe of Villans; . 
num, it denotes rie Inftieomgs: Bur ifthe 
ft be referr'd ro, they at@ either named, OP 
expreis'd by thele Abbreviations, Cf. 

Digel, 








a Paflage ©! 








Dig ef and cites 

Anour Fifty Years after; @ 
call'd Jrnier or Warnier, who 
fome time in Study at Conf, 
bs publickly to teach che 
jintan, at Belognia in Lomé, 
Occafion was this: dewier ‘ta! 
b Sciences at Averwa, 
pute arofe between thote of the fame Pro- 
feffion, about the proper Signification ‘of 
the Word as: They fearchd the Books 
of the Civil Law for, it ; and liking them, 
refolvd upon a clofer Application to the 
Study of them. So that Jrnser, who came 
to Bolegwia, upon the Dilpure concerning 
the Word 4s, began there to read Leftures 
upon it, in 1128. according to the Tra- 
dition of that School. 


He firft took in hand the Code, -then 
the Firt Part of the Dége/f; aiter thar, 
aft, call'd the New Digeft > Then he 
out the Second, calid the Lnfortéat ; 
aft of all; the Aarhenrigues. This is 
the Cardinal of Oftsa, and Odofredus, 
le to f, Whofe Maflcr Bulga 

Me ines Four Chiel-Scho 
report him. So that he begaa 
ing, OF his owa Authority, which 

. Fay is 








Argument, but that he might be 

ards Licenfed by the Countefs Afaud, 
Abbat of Ujpreg fays; or the Em- 
carp Sores Sea ne Be, 









after, about the Year 
Apulia, being taken by 
Lothair, and Pope Inwocent TL. 
afi y the Pifaws, from Roger King 
of Sicily, a Manufcript Copy of the Di- 
get was found among the Plunder, and 
carried to Pifa, and from thence to Fle- 
rence, by Gine Gaponi, when he made him- 
felf Mafter of Psfa, in the Year 1407, 
This is what they call, the * Florentine 
“Pandefls, which awaken'd the Study of 
the Fuflinian Law; and has ever fince 
, been reckon’d the moft Authentick Copy. 


Tury had many Tokens, which dif- 
cover them to be written by the Hand 
of a Grecian ; befides, the Province where 
they were found, wg that, wherein the 
Greeks maintain'd ¢ ves longeft ia 


* See Francw Torelw, ra 
veusine Pandefls. 






the Greeks had done, upon 
But they had this great 
having receiv'd-the Roman 
Fathers, by. Tradition; w 
been fo long difufed im the 
was almoft unintelligible to the ins, 
from whom it originally came : So that 
judging it impoffible, as well as unprofita- 
ble, to arrive at the true meaning of the 
Text, they were fatisfied with fuch Con- 
fequtnces as could be drawn from it ; and 
Study'd it after a Scholaftick Method, 
full of Sophifiry and Chicane, as they did 
the reft of the Arts and Sciences. 


In thefe carly Times, the Study of the 
Fuftintan Law came into France, and was 
publickly Profefsid and Taught, at Mont- 
pedier and Tholoufe, before the Foundation 
fe Univerfities. An Attempt was 

le, t h it at Paris; but 

i hurd, forbad it by 
ferves Examinas 





Tue 
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ez Subftance of this + Decretal, \is, 
the Church does not refafe rs 
of fuch Secular Laws, ‘as tread’ 
of Equity and Juftice ; ‘ne. 
ufe the Laity, both in France 
Provinces, make no ufe 
f Law, and that there are 
very ‘eclefiaftical Cafes, but are fuf- 
ficiently provided for in the Canons; to 
the End therefore, that every owe might 
apply bimfelf more clofely to the Study of 
the Floly Scriptures, the Pope forbids every 
.Man, to Teach or Learn the Civil Law 
at Paris, or m the Neighbourhood, under 
Penalty of being renderd incapable to 
Plead at the Bar, and Excommunicated by 
the Bilhop of the Diocets. 









} This Decretal was called Super fpreule. Mon- 

fieur Claude Fofeph Ferriere, in his Hiftary of the 

Roman Law, ipends a whole Chaprer_ in thewing, 

that the Study of the Civil Law av Pars, was mot 

forbidden, either before, by, or fince thar Deer 

which he proves, had a view only ro Ecclefia 

Perions : a: the Edict.of Blow, mul a 5 
of chat Decretal, was, upon ia 

Louw XIV. ef the Ynconve 

Re-eal'd, fo itr 

ivi) Law in Pare. 


» 
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T fhalt not take upon me to 
how far this Decretal ought to 
obey'd in France ; whether it 
etory to the Laity, or wi 
the true Reafon, that there 
Profeifors of the Civil Law 
in Paris: My Intention, is 
notice of fome Things’ therein m 'd, 
conducive to the Defign of my Hiftory : 
As, that the Ecclefiallicks gave the Pre- 
ference to the Canon, beiore the Secular 
Law ; that they and the Laity, were go- 
vern'd by different Laws, in the Thirteenth. 
Century ; and from the Words in the 
Decretal, it may be faicly concluded, that - 
all Eeclefiaftical Caufes, for which the 
Canons had made no Provifion, were de- 
cided by the Roman Law. 









As for the Laity, ‘tis faid, they made 
no ufe of it, being guided by fuch Cu- 
ftoms as I have already mention‘d; for 
whe Roman Law, was the Founda- 
inshofe Cuftoms, yet 
as not to be di- 













worthy Obfervation 
» the Name of France, 
fed in a very confin‘d 
Sence ; 







fle of France only ; fo that by the 
Provinces, we are to underftand 
, Burgundy, and the moft Nor- 
of the Kingdom: From whence 
inferr'd, that fince that Time, 
‘overn’d by Cuftom, have 
'd from thofe that follow’d 
n Law. ‘ 








Tuus the Law of Juffinian was reftor'd 
to the World; became more Famous in 
Italy than ever ; and {pread over the reft 
of Europe, where it had never before 
been heard of : And indeed, ‘tis very 
.furprizing, that Books compiled at Con. 
fantinople, Six hundred Years before, and 
funk into Difufe there, being partly abo- 
Nifh'd by the Basie, fhould meet .with 
fo much Regard and Countenance, in 
Countries that were no part of Ju/finian's 
Dominon, as Spain, France, Germany and 
England; without the Sanétion of Eccle- 
fiaftical or Secular Powers: And that ‘it 
fhould be Cuftomary to call them, the 
Written, Common, Crvil, and by way of 
Excellence, a oet as be there fade 
been none other Cont ble. However, 
this is what I am lee ee 
be the Caufe of fo ftrange an Event: 

Ix 


en ee 
. C7] ; 


Iw the utmoft heighth of Barbarifm, 
fome fmattering of the Latin Tongue, 
Footfteps of the Reman Cuftoms, were, 

ferv'd. Glaber the Monk, whi 
in the Flevexth Century, calls the 
ftian Countries, at that time, the +R 
World, and the reft Barbarians. "Tis trut 
the Francs and other Conquerors, had a 

t Averfion and Contempt for all that 
then called themfelves Romans; that is, 
the Subjets of the Empire of Conflanti- 
mople: But ftill, they had a confufed No- 
tion of the Excellence of the Roman Man-— 
ners and Adtions, efpecially of the Wif- 
dom of their Laws ; notwithftanding, its- 
Books were very little known, and hard 
to be procured. The Law of Fu/linian, 
therefore, met with good Reception, as 
being that of the Antient Romans; for 
the Wifeft in thofe Days, had not Skill 
enough to diflinguifh it from the true Ro- 
man Law, i.e. the Theodofian Code ; nor 
when Juftinian liv'd, and of 
uthority his Laws were: The 
of the Reman Emperor was all 
arded. 

















Kemanus, 


More- 


PE 


ongover, thefe Laws were of gene. 
and Advantage : for therein, the 
of the Civil Law were well 
not only in Relation to the 
Ml other Nations: For there 
axim, in cither Law of 
tions, but may be found in 
® befides an infinite Number of 
accurate Decifions, in particular Cafes. 
But it was chiefly of fervice to Princes, 
whofe Prerogative, is therein extended in 
its full Dimenfions, free from thofe fatal 
Blemifhes it had fuffer'd in the foregoing 
“Ages; nay, it furnifh’d them with Mat 
ter to build very high Pretenfions. The 
Emperor of Germany, as fome Doctogs 
explaind this Law to him, had a Right 
to Univerfal Monarchy ; and others {aid, 
that Kings were Abfolute Emperors, with 
in their own Dominions. 












In fhort, the whole Defign of thefe 
Laws, was to render Mankind more Can- 


did and Humane, more fit for i 
and obedient to the Supream Lawh j 
ers; and to extinguifh all + U “a 


Eq 4 Juft than thofe of the 
Fuftinian’s Time. 














Tyrannical Cuftoms, introduced 
Barberous Nations. “Tis not th 
much to be wonder'd, thie 
firft br to Light by , 
Learned Men, fhoald, chgougit § 
of Princes, and Approbatign™ 


ple, infenfibly eftablith ir 
Jr met, however, with a different Re- © 
ception, according to the Difpofition of © 
the People : The /talians eagerly embrac'd 
it as foon as it appeared, they were but 
juft delivered from the burthenfome Impo. 
fitions of the Germans, whom they look’ 
upen as Barbarians, (tho no better therg 
felves 3) and labouring to reflore the R 
maw Name, and the Memory of th 
Anceflors, or rather of the Antient / 
lians ; they were, befides, no longes 
prehenfive, by becoming Romans, of being 
fubje& to the Emperor of Conflantinople ; 
for about that time it was taken by the 
French: And as the Eaffern and Weftern 
isos. were in the Hands of thofe call'd 
Latins, to diftinguifh them from 
tines and Grectaws ; this contri- 
much to the Propagation of 
Laws throughout their Domi: 
La 


os 


But 





Bur, notwithftanding this, ‘tis certain, 
pie sendy of it int Germany, was never 
z of till towards the ee Cen- 
“tury 3 but its Authority quickly fpread 

over ‘all Ghat Countrey, being then call'd 
the Empire. 


Bur to confine my felf within France = 
It has ever had the Force of Law, where 
the Roman Power took deepeft Root ; as, 
in Languedoc, Provence, Daupbiné and the 
Lyonois ; thofe Places having been the firft 
conquerd by the Romans, and the laft by 
the Francs; and the greateft Part, ac- 

>AXnowleging, at that time, the Emperor of 
Germany as their immediate Sovercign. 
Befides, their bordering upon Jtaly, gave 
them better Opportunity than they could 
otherwife have had, to ftudy the Roman 
Law: For this Reafon, altho’ feveral Cu 
ftoms {till remain in thofe Provinces, dif 
ferent from this Law, yet they are not 
dire@ly contrary, nor of any great Ex- 
tent. ap: 


On the other hand, the Cuftoms pee" 


vail in the reft of France, and 3 } 


+ Herman. Coringus, de Ors. Fors Germs, 
cre 
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man Law is not there obferved, in all 


thofe Cafes where Cuftom has made oth 
Provifion, which are very numerous. 


a 







Tus is the Difference between 
Aiumary Countries, and thofe hich 
ferve the Written Law. Whether elie Ae 
man is the Common Law, in the Conn. ¢ 
tries governed by Cuftem, in Coico 
ted by the Cuftoms, has been s 
Queflion, argued Pro and Gon by ey 
Two Prefidents, Lizet and de Thou; a 
1 have not heard it is yet decided. a. 

¥ 

Tue Study of the Jufinian Law, intrag* 
duced great Alterations in the Frenc 
confifting only at that time of certaii 
Cuftoms: For the Reman Law, as litt 
as it was underftood, was thought fo ni 
ceflary, that no Body who had not ftudy'i’ ” 
it, was employ’d, either in Judging, Plead- 
ing, or drawing up Contrads : rynee 4 
that all the Officers belonging to ¢ 

ourts of Juftice, even the Attorneys, and 

ytaries, @ iM thofe carly Times, Gra- 

tly Clerks; for as 

0 Tafte of Learning : 
nake themfelves more 
more correét than 
inged all the Forms 
which till then were 
G in 
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in a plain eafie Style, except fome forry 
Preambles ufed in all Inftruments of the 
fame kind ; but from the Year 1250. or 
thereabouts, they are clogg'd with an In- 
finity of Claufes, Conditions, Refiriaions, 
Renuncia$ons and Proteftations, in order 
to exclude the moft General Rules; and 
often fuch, as could in no wile affe@ the 
Parties : In fhorty they frequently infert- 
ed, what would have been clearer and bet- 
ter underflood, if left out. 


Tur Spirit of Diftruft, at that time 
very prevalent, and doubtlefs the Effect 
“of the late Diffentions, made every one 
fond of thefe Cauteles, as they are call'd ; 
and he that ufed moft, and the longeft, 
was accounted the ableft Lawyer. The 
fame Humour infe@ted the Proceedings 
of the Courts of Juftice: Formerly, Judg- 
tents were pafsd fummarily, and with 
little Ceremony, by the Lords and others 
moft knowing in the Cuftoms ; but fince, 
have been loaded with fo many Forts 


and Delays, as not to be ended without — 
the Affiftance of Clerks and Dodtors: + 


Hence are {prung Deputies, 


Baillie” 
oh and other Judges of (fhe Long. 


ae = 4 


Yer 
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Yer, the Study of the Romax Law, had) 
its Advantages as well as Inconveniencies 
It greatly foften’d the Rigour of the Ci 
ftoms, and eftablith’d fure Maxims, 
arguing from one thing tog anoth: 
which is certainly the Reafon, why 
have left off quoting, and even readi 
the Antient Laws of the Barbarians, ¢ 
were {till in Pra@ice, when the Stud 
the Roman Law firft began, acagrding go 
Othe de Frifingue ; who reports, th 
his Time, the Nobility of Fram® fall 
the Salrct Law: And the Author of 
Second Book of the Frefs, fays, chat % 
Staly Caules were determin’d either by ay 
Laws of the Romans or of thé Lomdendy 
or by the Cuftoms of the Kingdoms 
that ts, as ‘tis underftood, the Gérsijjlike 
Empire. Py 






Since that time, the Antiestt 

hive been Iaid afide, and in cht Re 
when it was pretend® 
_was,of fuch Service, 
* of the Crown ; the 
as of a Written Law, 
it was urgid, as of an 
Nay, the very Name 
s nor made ufe of ; 
dius de Seiffel, Bithop 
Gi of 
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of Marfeilles, in the Reign of Louis XII. 
was the firft that mention’d it. ,So that 


» the Cuftoms received a notable Alterati- 





a 


n, as well by the new Forms of Praétice 
in Bufinefs and in Judgments, as by the 
new Maxjms and Rules which were about 
that time firft admitted, or at leaft ex- 
plained. And this Mixture of the Roman 
Law, with the Cuftoms, makes up the 
Body of the Laws ufed in France. 


Tr remains now, that I explain how 
this Law has been tranfmitted to the 
prefent Age; viz. how the Cuftoms were 
reduced into Writing. 


\ Diverfity of Cufloms proved very 


2 


troublefome, alter the Provinces were 


united under the King, and Appeals to 


‘thie Parliament became frequent: For as 
‘twas almoft impoilible the Judges oi 
Appeal fhould be acquainted with all 
particular Cufloms, when they were not 
committed to Writing, by any proper 
Authority ; there was a Neceffity for 
the Darties agreciug what thofe Cuftoms 
were, or making proof th ait 
nefles. % 

? 

~ 


Fis 
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By this means, all Queftion: 
were reduced to Fats; upon r 
quiry was to be made ° Pz fem 
very expenfive and tedious d 
yet not a fure one, to come 
fince it depended greatly upo® 
ence and Induftry of the Parties, 
perience and Integrity eof the Ey 
Thus, fometimes, equal Proot “Ww 
of two Cuftoms directly oppofite, in 
fame Place, and upon the fame Fact, 













Tr is cafie to conceive, how far 
Convenience, of shaping the La 
one’s own Purpofe encourag'd Perjury 
and how difagreeable the Szudy of 
Law was, fince, alter a Man with ge 
Pains and Application, had made h 
Mafter of the Written Law, or b 
flection, drawn good Confequences 
its eftablifhed Rules, all his Argu 
and Authorities might be defeated, 

t ory and often a F 
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Axp indeed, the Cuftoms themfelves 
were render’d very. precarious, by the 
“Corruption of Bailiffs and other Officers, 
who to ferve their own Ends, often laid them 
afide ; and the Prefumption of others, 
who inclin'd more to their own headftrong 
Opinions, than to the Tradition of their 
Forefathers. Thus Peter de Fontaines com- 
plains, that in the Time of St. Lowis, his 
Countrey was in a manner deflitute of 
all Cuftoms, and fcarce any one could 
be afcertain'd by the Knowledge of Three 
~or Four Perfons. 


ied Study of the Komaw Law, I be- 
ieve, very much contributed to this Un- 
certainty ; for ir was in univerfal Credit; 
and tho’ little uwnderflocd, nor lawful 
authoriz'd, olla 
what he beft agi 
to underfland. © 
the greateft Inf 
always the mo 
the Cuftoms, 
tained without 
Opinions were '¥ 
followed, in t 
many of them were req 
and fo remaig. sf 































































Waitws was the 
ing the Cuftoms, not 
Variety, to fome Cert 
was therefore undertaki 
Troubles which had cai 
and Time had fome 
which was about the End 
Century : And tho’ we have a few 
Remains of thote oid Law-Book 
I prefume, that whatever appears te 
been done in one Place, was pe 
in others; and that Time and 
fequent Works of the fame Nature, 
fwallowed up thole that were 
antieat: The oldeft 1 know of, 
the Ufages of Barcelona, authorized 
Earl Raimond Berenger the Elder, % 
1060. and the Fors or Cuftoms of Be, 
which arc, at leaft, of equal Anti 
Gaflon 1 


that is, in 
having con- 
the Nobleft 
County, and 






which was 
ac. 
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accordingly done,/by the * Archbifhop of 
Tork and Bifhop “of London, in their own 
~~ Hand-writing. 


4 Unver this Head of Digefted or Writ- 
ten Cuftems, I rank the Books of the 
Fiefs of the Lombards, compiled about 
the Year 1150, by Two Confuls of Mi- 
lan, and intituleds Cuffoms; but are in 
ity only Antient Ufages, collected by 
need Judges: Of this kind alfo is 
im Juris Saxonici, the oldeft Ori- 
pal ef the German Laws, tho’ the Learned 
iE was not wrote till about 1220. 


















a the fame Time, they began to 
their Cuftoms in France, Thele 
is were of Three Sorts ; the par- 
miler Charters of Towns, the Cuftuma- 
af Provinces, and Ty of 


ahd during the 
¢, Wrote the Rig) 


* Alfredus autem| 
gem Lela 
Epilcopus, Ber proce; 
mibus omnia que 


P 
Ecclefiz Lichteld., 


1 eS 
. [ 8 J 
whofe Charters, I am _perfwaded, wets 
the Originals of their Cutto ns, 
fpeak only of thofe fiulgi t 
intire, or recited in p 
ans; becaufe they will 
Judgment of the reft. 


Tue oldeft is the Charter of the Cor- 
poration of Beawvars, * granted b ‘ 
the + Toung, in 1144. Containing 
prefs Account of feveral Cuftoms 
to the Jurifdiction of the Mayor a 
mon-Council: It is nothing elfe 
Confirmation of thofe Rights belo 
by Lowss le Gros; but there is n 
tion of the Letters Patent, and ¢! 
probably, the firft Grant was only® 
After the {ame manner, they 
William Talvas, || Earl of Ponthiea, 
Abbeville a Corporation, about 1 
tho’ the Charter of Fohm I]. whi 
fhew, bears Date only in 1184. 

















ary I. of Eng- 
nhabitants of 


Bour- 


= SQ Orn 

- [se] ; 
Bourdeaux, to choofe a Mayor. In 1187, 
Fiugh Duke of Burgundy, granted she fame 
Rights to * Dijon, that were enjoy’d by 
the Corporation of Soiffons ; which of 
Confequence are more ancient, tho’ their 
Charter have no Date. That of the 
County of Beaune, is dated in 1203. 
That of Bar fur-Seine, in 1234. and that of 
Semur, in 1276. 


uld mention the Charters of feve- 
x Places of Note. Of this nature 
the Eftablifhment to be, made at 
in 1205. between the Clergy and 
of Normandy; containing feveral 
ms relating to the Ecclefiaftical Ju- 
muons, certificd by Men of Experi- 
The Charter of Rowen, given by 
Wie the Auguf, in 1207. confirming the 
tet Rights and Privileges of that City, 










‘ [9a] 
and regulates the Election and Power 
the Mayor and Efchevigps erty 


Besipes thefe Chartg 
to particular Cities, ¢ 
Provinces began about 
be put into Writing ; 
cond fort 1 took notice 
the Antient Cuttoms of 
lith'd by Pithow ; tho 
which are in Dw Peyrat's Colledy 
Notorious Cuftoms of the + Chat, 
lithed by Brodeaw ; coniilting o 
folutions of the Inquiries Par turd 
the Year 1309. to 1387. the 
Cuftoms ot Normandy, and of Any 
the ent Ulages of Amiens, ai 
others full to be feen in Manufer 






















Bur the moft Confiderable, a 
of St. Louis, given us by Mont 
Camge; containing the Cuftoms o! 
Orleans, and Anjou, as they preva 





ifbment, is Synonymous 
donnance. This appears 







fe Or Guild-Hal at Pars. 
by 
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by Peter de Fontaines, who lived at that 
Time, and in his Tranflation of a Law 
taken out of the Dige/f, calls the Pretor’s 
Fdi& c Ban ou Etabliffement. 1 rank } 
them, however, among the Cuftoms, be- 
caufe the Preface exprefsly mentions their 
beigg made to confirm Good Ufages and 
Antient Cuftoms, with fome Improve- 
s extraéted from the Laws and Ca- 
: They were made by St. Louis inthe 
1270. before his Expedition into Africa. 













Third fort of Writings, which 
» much the fame Things, and may « 
well pafs for the Originals of our 
» are the Works of able Men, 
2 about that Time, for the Be- 
4 Inftruaion of others: As, The 
“cf Peter de Fontaine, put out by , 


y du Cage The in{ei 






Charles VI. 
de Mares, pub 
with th: Not 
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As I, am of Opé 

| were the Plan, upon 
were afterwards mo) 
it may not be imp) 
Account of their C 


Tue Words, Ufage and Cufloms, Immu 
nities aod Cufloms, Franchifes and re 
deges, are not Synonymous, as fom 
thought. The Word Cx/foms fo 
fignifies Ufages, and in that Sence 
re@ly contrary to Immunities, whic 
note the Privileges of Corporation! 
whatever relates to Publick Right: S 
times Cufloms are oppofed to Uy 
ald then they fignifie the particular A’ 
or “Laws of a Place, but more efpeci 
the Services due from the Tenant to 
Lord ; whereas, Ufages fignifie G 
Rules applicable to all alike. Fran 
are chiefly Exemptions from referv’ 
vices, (as inmorte, Formariage, o 
yjoy'd the Benefit o 
+ .gnd Privileges are 
reemien, beyond what 
entitled them to; as 
l, Running in fthe Fo 
Caufes to 4 certain 
‘Tis very probable, 
Ufages, Cufloms, &c. 
may 
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Shave been differently taken in dif. 
Countries, and I don't pretend to 
 grte:d are oblig’d to receive 
ih the famg Conftruction I have 
than. 




















F Contents of thefe antient Originals 
a owr Cuftoms, relate chiefly-to the New 
» or Rules eftablifh’d during the 
t Times: Firft, the Rights o} 
rince, Farls, and the reft. of the 
with the Jurifdiétion of the Lords, 
chet ol the Commons. In the next 
, the Right of Fiéefs, Tenures in 
¢, Bannalities, and other Signioral 
“5, (as Gifle, Fourniture, Courveés,) 
Mrom the Vafials to their Lords. The 
Sion of Gentlemen and Gentlewo 
{rom Copyfelders and Villains, Free 
ndmen. The Raght of War, Duel, 
















caufe ol the 
time ir the 
one mn¥ pe 


, Cos] irs 


ceflions, and did not off 
any thiag but what 
Common Law. 





Now Tam at a 
this Common Law 
were the Roman. Indet®” ti i 
it by the Name of the Law, and the 
Written Law. And tho in thofe Days, 
every thing almoft was wrote in, 
yet thefe Cuftoms were in ? % 
treating of Matters which cou'd 
well explained, but in the Vulgar T) 
and neceflary to be underftood by 


one. 








"In thefe Writings, one may al 
the Changes our Law has fuffer’d 
oldeft retain much of the Barbariow 5 
verity, frequently mentioning, How 






Roman Law, 
; and treats 

other 
ms of 


I have 
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I have been the more large upon the 
Subject .of thefe antient Originals, as be. 
ing, in, the Opinion of the Learned, the 
beft Comments upen the Cuftoms, becaufe 


they difcever their Spirit, and Succeffion 
of their Changes. 
. 


cufemre Bur all thefe Writings could not pre. 
‘vent the Uncertainty of the Cuftomary 
wbeing either, without Authority, too 
or too Succin@ ; wherefore, ‘twas 
tht advifable to make a more Exact 
ormal Digeftion of the Cuftoms. 


HE Projet was laid in the Reign of 
#les VAI. who, after he had driven the 
life out of France, undertook a gencral 
ormation of every Branch of the Con- 
ution; and among the reft, iffu'd a 
10 B Edict, dated at Montil-les Tours, in 
the Hundred and twenty third Ar- 
f which, declares, That thence- 





ag o 


fhould be put int 
by the Practitioners 
examin ‘d and confi 
cil and «Parliament ; at 
fo written and approv 
ved as Law, and no 













only Provifional, that 
have fomething certai 
whilft che general W 
Stocks. 


t ~—— 
Tr was, in truth, ge bett 


could be taken to giv€ fy ¥ 
Good Laws: ‘Tis wh# 8g 

tors follow’d: And P/i® 
Beginning, States were ton 
ny Families affembled 
- vénience; fo the Laws 
sof the Cuftoms of thofer 


ftom, one fort of Weight and -Meafure ; 
and thar all the Cuftoms fhould be regi- 
fired in*French, in a Book fairly written. 
Hitherto, the firft Part only of this great 
Defign has been put in Execution, that 
is, digeftifig of the Cufloms; and it was 
fo Jong a doing, that it was not finith'd 
in above a Hundyed Years after Charles 
the Seventh died. ° 















firft digefted, were the Cuftoms 
thiex, under Charles VIII. and con- 
by him in 1495. There were 
finifh’d under Louis XII. After the 
507, the Work was carried on 
s, under Francis J. and Henry YH. 
ere were ftill fome left undone in 
e of Charles IX. 








8 Num! 
the Loca: 
Pecovinces, 


a Hondre 
had repr i 
ced int 

and that there 


ET Le 


fions ; fo that many Cuftoms were amend- 
' ed, as thofe of Paris, Orleans, and Amiens, 
which was done with the fame Solemnity 
( as at firft. ~ . 
In order to make thefe Cuftoms better 
underftood, ’tis neceflary to be acquainsed 
with the Ceremonies ufgd on the Occafi- 
} on of their being new-modell’d. In the 
firft Place the King iffued hi iff 
by Virtue of which, tl; 
the Proviaces aflembledgy 
the firft Meeting, was ia 
) King’s Judges, Regifterg 
born that Office, and 
Town-Clerks, to fend 
| logue of the Cuftoms, 
which they knew were 
\ @ice. The States appo 
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Parliament, viz. fuch-as had prefided ar 
the Affemblies of the States, where thofe 
Lifts of the Cuftoms were read ; but ’tis not 
to be uppos'd they were the Authors, nor 
that they, had tifffe to correét them ; That 
was left fo the Pradtitioners of each Place, 
who, no doubt, tranferibed them from 
thofe anticnt Originals before mention’d : 
We are not to expect any great Elegance 
or Method from thefe Gentlemen, and 
’twas impoffible to think of Order or Style 
when ‘they came to be read in the Af 
fembly 5 ‘tis enough things are regulated 






in {tance ; for on thote Occafions, eve- 
g ing, is done in hafte: No wonder 
therefore, the Cuftoms are ranged in, fo 


Baw: firll 
called Ore 


ill’ Order, and fo uncorre@ a Style, not 
withftanding the Commifliongrs, whole 
-~Names are prefixd, were Perfons of great 
Character 









what I call 


Howeve 

¢ had 
tation nade 
for the M 


/ 


‘ a 
? [ 161] 
and -Honfhold ;\ forsthis: Word has been 
long=in*ufe: And in the Time» of Sr. 
Louis, That was cali'd an Ordonnance, which 
now isthe E/tablifbmegt ot the ° King's 
Houthold: Since that, “it has epson 
to all forts of Letters Patent, by which 
the King propofes any thing to be ganc- 
rally obferv'd. ‘ 
Bur I fee nothing like this, before the 
Reign of St. Louis; what they give us 
of his Predeceflors, a " 
Privileges, and Priva 
| vour of Churches, @ 
or Univerfities. But 
did not pafs thofe 
every Nobleman did 
Manonour ; and the frei 
| Regulations, having grown mto Cullomy 
Law Books: 
s to be efta: 
decided, the 
bf his Barons; 
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[ 102 ] : 
for the Succeffion of Noble Dignities. 
Another Inftance is, the antient’ Regula- 
tion of Philip the Auguft, touching the 
Defcert of partable Frefs, by and with 
the Confent feveral Lords, whofe 
Names, as well asthe King’s, are in the 
Frent of it. 


As to Judgments, we have the Antient 4 
‘Arréts, reported by du Moulin, at the End 
of his Book eall’d Style du Parlement ; 
they are indifferently term'd Edifs or Ar- 
réts; fo that the Word Arrér fignified 
only she Refult of a Debate. 


T fanfic, by the way, ‘tis from henee 
the Practitioners derive the great Autho- 
tity, they now afcribe to the Arréts of | 
Parliament, confidering them as Laws: / 
Befides, bef 
there was no 
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; aye 
the Authors of the Hiflory of his Life, 
haye been at the Pains to recite them: 
They are upon feveral Subjeas # as, For 
the of Religion, « againft 
Jews, Blafphemy, and’the Ambition of 
Church-Men ; For Juftice, Of*the Duty 
of Bailiffs and other Officers ; For ,the 
Government of the City, againit Gaming 
and Bawdy-Houfes, &. One might alfo 
recapitulate the Heads of the Qrdownances 
of the reft of our Kings ; but that would 
be writing a Hiftory of Frame, by the 
Laws, which is not confifteat with my 
Purpofe ; they are to be feen in the 
Chronological Tables, made of th 

the Beginning of the Conterence of Gue-~ 
mois: 1 fhall only fay, They, in general, 
treat of Publick Right, and fertle the 
King's Prerogative, and the Power of the— 
i nce it proceeds, 
ater Number .of 
of Francis 1. 
igns ; becaufe, 
of the Sublidies 
ular Offices crea- 











the Proceedings 
very few of 
of Priyate Life, 


is 


Pa PE 
or that contain any Maxims or Rules. of 
Law: So that the Roman Law is of 
the famé ufe now, as when the Study. 
of it was firft reviv’'d ; notwithftandi 
there were neither Cuftoms nor Ordon- 
nances at fnat time. 


For if on the one Hand, it has loft 
Ground by our rejecting the * Senatus 
Confultum Velleianum ; yet, on the other, 

it hiss gain’d, by Admillion of the Edi& 
e7 re, : And all the Or- 
en drawn up by Men 
an Law. The moft 
as have been made 












m Vellcianum, was a Law 
nder Women being bound -for-others, me pro 
femine intercederens: \t is fo call'd from Velleius 
in whofe Cop bi 

s Law 
of Henry Vv 


| fia the Attembies of a eee as thofe 
OF Moulins and Blois, 


“res Parli iaments, and other * Cou 

whofe Jurifdiction is Soverciggg becaufe 
Prince is fuppofed to be prefent, 
a Right to examine the Edicts® di- 

rected to them, and,to remonflrate” a- 

gainft them, if they though proper, be. 

, tore they were publi‘h’d , 

“mow quite out of ule, 

oblig'd to Regifter peas Cub 

ever the King fends 4h 

ufelefs Privilege of 

wards. 


Tris is the 
Hiftory I am 
French Law. 
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